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I On December 2, 132, Interstate Power Company ("Intcarstats”) £
£iled a verified Cemplaint with the Illinois Commerce Commissicn i
("Commission") against Jo-Carrcll Electric Cogperative, Incg. _

i

!

{("Je-Carrall") under Sectian 7 of the Electric Supplier Act ‘L

Interstate has the exclusive right to provide electric servics ta
American/Freezer Services, Inc. {"Fraezer Services"), and thac
Jo-Carrcll is not so entitled and should be prohibited from so f
dolng, upon premises ("Subject Preamises") located . near ERast
Dubugue, Jo Daviess County, Illinois. That Complaint was dockated
ags 92-043Q.

On February S, 1993, Interstate filed a second verified
I commlzint seaeking substantially  identical relief against _
Jo-Carroll, That complaint was dccketed as 93-00Q3C. Dockets :
82-Q450 and 93-003Q have Resn consalidaced, and an  amended
Hm campmlaint was filed in these consolidated pracsedings an May 340, i

1999, pursuant to leave grantsd Intarstate by the Hearing Examiner.

Qr. February 18, 1993, Interscats filed a2 Motlon for temporaIy
authorizaticn to furnish servigce to the Sukbject Framises. Qn
February 15, 1393, Jo-Carroll £ilsd a pecition for Ccemporary
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uc znd ,to compel joint usse of Interstats structuras To

!
2 congtruction of a new.line to the Subjegt Pramisas.

va

Ty
l ltac
ewing the evidencs presented by
an Qrcer authorizing Inkarstats
reszsr Services for zll of 1tcs
rsquirsments upomn the Subject Pramises. Ja-Carrall sought
administrative review of the Order before the Circuic Court of the
Fifteenth Judicial District, Jo Daviess County, Iilineois. That
Court, by Order enterad June 27, 1%%¢ and Supplemental Crder
entared December 20, 1994, remanded the czse to the Commission for
further procesedings in which a1l relevant evidence was tc be
considered by the Commission, after further hearing, to determine
which supplier is entitled or should be permicted under the ESA to
furnish service on the basis of the eatire recaord.

Qn uuﬁy 21, 1993, after wavi
i =1

k o
the parties, tche Commission issu

IS P

Prrsuant To notice as reguired hy law and the-rules and
requlations cf che Commission, evldenulary nearings an remand were
held in Chiczago, Illingis on Januarxy 23 and 24, and February 22,
159¢€. Both parties wers representaed by counsel and pressanted

testimony. At the close of hearing on Februarxy 22, 15956, the
record was markad "Heard and Taken."

Cn remand, Interstate presented the following witnesses:
William Mitchell; Earl F. Billmeyer; Carl B. Schoenhard, Jr.;
Michael Roth; Jeff Wecads; Marlin F. Jorgensen; Ralph Tranel; James
Benningser; zand, Thomas M. Shoemzker. Jo-Carroll presented the
following witomesses: Connie Shireman;  Jerry Maddox; Terrsnce H.
Leifker; John Sinovich; Merlin Lebakken; and, Dennis D. Wurster,

Briefs, respcnsive briefs and proposed forms of an Crder an
Remand were filed by beoth parties. A copy of the Hearing
Exaniner’'s Propcsed Qrder on Remand ("Praposed Qrdar') was duly
served on the parties. Exceptions and repliss to exceptlians wers
filed by the parties. No substantive changes have heen made to the
Propased Crder; hcowever, several clarifications to positlions taken

a

by the Tarties have been made. -
IZ. Esa

The ESA, enacted effective July 2, 1965, created four methods
by which an slectric supplier may establish its right to serve an
arsa. They are: (1} pursuant Lo ESA Secticn §, providing
"grandfather" rights which allow zn electric supplier to continue
Lo serve custcmers at leocations which it was serving on the
effective dace of the ESA; (2] pursuanc to ESA Secticn §, provicing
Eor Commission-appreved service area agresmencs between electric
suppliers - Secticn § dces not covern the resolution of this
dispute; (3) pu'suant to ESA Section 7, by writtsn notice to an
electric surplier which may be adversely affascted, unless such
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ion of service 1 ng
A Secticon 8, upcn &

asz basad primarily uzen
ires, provided thoss lines ars adesquace,

aint with the Commissien within 20 days aof
‘ on

:
 notice 1s given, and |
Cammissicn daterminaticn

Interstate contands that it established a right to sarve
pursuant to ESA Section 7, that it has a "grandfather' right <o
serve pursuant to ESA Section 3§, and that ESA Section 8 criteris
compel a2 determination that Interstate 1s entitlad or shauld ze
permittad to sexve, :

Jo-Carroll claims a. ‘grandfather" right to serve pursuant ta
ESA Ssction §, and that ESA Section 8 criteria faver Jo-Carrall.
Both parties dispute each claim of the other. . it

A. ‘ 233 Saction 7

ESA Section 7 provides thag "written notice he giwven <f ano

intent taq serve. Interstate claims that ikt gave Jo-Carrcll written
notice in accordance with ESA Section 7 by handing over cercain
documents at =i Qctgber 7, 1392 mesting ("Meeting?) with
Jo-Carrcll. Intarstatas contends chat the documents wers wrltten
and, while acknowledging that the documents wers not labeled
"notices," Interstate asserts that ESA Secticn 7 requires only
twritten nctice,® with no  technical requirements attached.

Interstate maintains. that there is no requirement that the written
notice be <alled a notice, xefer to the ESA, aor bhe sigzmed.
Interstate further claims that even "technical requirements fcor
notice .may not be strictly enforced if the gparties seeking:
enforcament had actual netice and ccoculd oot show prejudice as a
‘result of the opposing party’s €failure tg comply with Technical
requirements." PFrazirie Vista, Tng. v. Cenewal Tllingis Light Co.,
37 Ill. App. 3d $09%, 348 N.E. 24 72, at T4 (157¢). On remand,
Interstacte presenced evidence of similar meetings with Jo-Carrcll
Prigr to the Meeting. Thus, in this case, Interstate maintains
that Jo-Carroll had agtual notice and cannet show prejudics as a
result of amy Ffailure by Interstate ta comply with agy technical
requirsmentc.

Jo-Carroll contsands “that it did not raceive wzalid written
notice pursuanc ta Sectien 7 that Interstate incended te provids
elactric service or extend i1ts Limes to the customer in question,
or which conforms with the customary precsdurs for giving such
notice previgusly uwtilized between Intarstacs and Ja-Carrell <n
prior cczasions. Jo-Carrcll furcher contends that the Mearing Was
mersely a field meacing between £isld rspresentatcives of the twe
electTic suppliers for the purpose of exchanging imformacien and

determining =he basisz for each cf their claims of enticlement =G

-
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serve the customer. Jo- Carroll alsé contands it zdvisad Intsrstate
esentativas at the Meeting that Jo-Carroll intznded tg sarva

“he customer, although Jo-Carroll dees not claim ta have glven any

’ and Interstate did not file a
complaint with the Commission wichin 20 days cthersafter.

While there 1s no doubt that Interstate discussad the
possibilicy of extending its lines tq serve Freezer Services at the
Subject Pramises when Interstate met wich Jo-Carroll’

‘reprasentatives and provided rthres written documents at the

Meetilng, Int=r5uate s actions were insufficient to evince an inteant
to serve in compliance with the written notice provision of Section
7. Jo-Carroll has nct asserted any Section 7 notice rights.

B. ESA Ssaction 5.

Faor the purpcses of this proceeding, Section S sntitles an
electric supplier Lo "provide service to customers at locatiouns
whnich 1t is serving on the effective date af this RAet.” That is,
July 2, 186S.  The tarm "location'® was held in Cgles-Moultria
Electric Cgeon. v, Tllincigs Commerce Commission, 76 Ill.Aapp.3d 1§35,
3%4 N.E.24 1C&8 (1%63), to camstitute a tract, owned by the same
individuals, which is ncot platted, subdivided, nor "divided by any
public read or natural geographic feature"; that Court specifically
stated thaz a "public recad' could serve tao distinguish =&

"laocaticn". The Commission applies the principle that "a single
parcel of . land can containm separats laocatians £or Secticon 3
purgesas 1f the parcel is divided by a public rzead. {(citing Coles-
MGL;tr;e, supra.)" Sgutheastern Tllinecis Electric Coeop., Inc. v,
Ceptral Tllincis Public Sevv;c= Co., Dockez 8%-Q1s53, 15s5¢ ILl. PUC
LEXIS 589.
1. Jo-Carrcell’s Section 5 Claim.

Qn remand, Jo-Carrcll claims that it had a lire south af

'g.s. Highway 20 prier to July 2, 1965 serving the Miller bazns.

Ja-Carroll nates that iz was from this line thact service was
extended to the Dubugque Sand & Gravel scale house in 1568. Thus,
Jo-Carroll contends that the existence of these electrig facilities

_ constitute service within the meaning af Sectian S, cxtlng Illinolis

Power Companyv v. Mcnroe Elactr:ic Cooperative, Tnc., Docker 83-C123,
Crder entered August 7, 13%1. Sectian S{<) allows an electric

- supplier not providing service om July 2, 1965 the right te "resume
service to any premises to wnich it had discontinued service in the
Preceding 12 months and comn which are still loczted the suppliexz’s
service facilicies." Jo-Carroll contands that Mr. Wurster wcrked
a8 2 lineman ané ne testified that pricr to July 2, 19635, a poler

existed south of U.S. 20 at the iatarsecticn of the Coyle
roadway. :

=
=
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In rebutzal, Ints te contanded that a pole locatad
immediazely scouth of th rmar locarion of Highway 24 1859
would lis north of the location of Highway 20 in 1955, and thac
Jo-Carrcll providad no se*VLCE frxam any pole locatad south of
“ignway 20 near the Subjact Premisas before 19685. Interstate
provided an leye-witness, Mr. Billmeyer, wha testified that the
Jo-Carrall zo olz"az that location was nawly-installed im 1968,

-

2. Interstate’s Segcticn § Claim.

Interstate contsnds that it providsd slectric servica on July
2, 13€3 to 1li ght 2 sign, referrsd to as the Coyle Motel signm,
located scuth of Highway 2Q <n an easement across the portion of
the Miller land lying scucth of Highway 20 which includes a porticn
of the Subject Premises. Intarstace prasanted certain meter
records, relflecting servicae censistent with the 1368 wikthdrawal of
sarvice to the sign, and reflecting the 1966 reinstallakbicon of a
linﬂ and matsr tCo that sicn. Interstate contends thac thaose
2Cards show that

be:or& May 2, 1984, tg, including and subsequent o the July 2,
1565 effective daza cf the ESA.

On remand, Intarstate Iintraduced decumentation which it
contended not only showed chat the land upon which the sign was
located was z private roadway easament and not a *public road”, but
alse showed that easement is now owned by Freezer Services as part
cf the Subkject Premises. Interstate contended that the traffic on
sald roadway was thzaz of the grantors of private easement rights
upcn the roadway and their custamers and invitees, and that the
traffic signs wers private signs praovided by IEI Barge Sarvices,
cne of the grantors of eagsement rights. Maoraguvar, Incerstats
maintaing that the deed by which grancors of the sasement rights o
boch 'TEI Barge Services (formerly Dubugue Sand & Gravel) znd
Freezar Services acquired such easement, specifically idencified ic
as & private rocadway (Ex. MFJT 2, pp. 27 and 43 of 4s§). Thus,
Interstate asserts that whether the sign served by Interstate an
July 2, 1365 ig deemed tc have been leocatad upon the privats
rcadway easement then held by Dorance Coyle who alse cwned the
sign, or upen tihe underlying fee then held by Millers, it was a
"location" served by Interstate on July 2, 19635 upen which the
Freezer Services facility is ncw Located, and Interstate is
enctitled under ESA Saction 3 to furnish service to Freezer Jervices

&8 a customar at a locaticon which Interstate was serving cn the
affective daza of the ESA.

Interstate provided service to that sign from.
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3. Jo-Carrcll’s Rebuttal
Whila Jo-Carroll acknowledgas that Intarstate providsd
ctric service ©O varicus sites locatad arcund the Subiect
mises, it contends that on July 2, 1965, such servics sitss were
arated from the Subjlect Premisss by U.S. 20 ko the norch, the
i lroad to the south and the Covle "public" raoadway to the eastc.
-Carroll notad that the deed creating the Coyle easement refers
it as a roadway to be used jAincly with others. Moreover, heavy
truck traffic uses the roadway to gain access to the several
l industries 1n the araz and there zrs no signs marking the roadway

r O K @ gD

as private, or distinguishing it frem a public rcadway.

Jo-Carroll also disputas whether Interstate was providing

elactric service to the Covle Motel sign om July 2, 18635. Jo-

’ Carrcll contends that Interstate’s Customer Ianfaormaticn Card and
Electric Serxvice Agresments produced by Interstate only show
electric service to Sand & CGravel Industry and makes no mention of

the Coyle Motel sign. Jo-Carrcll also ncted that no Interstats
witness was able to state when service commenced to the sign,
whether it was ever lit, or even iks exact location. Finally, Jo-
Carroll asserts that, in 19638, when Interstate exchanged electric

service for the Coyle Motel sign with Jo-Carroll in return for

electric service to bthe Dubugque Sand & Gravel scale house,
‘Interstate thereby released its Section 3 rights.

I 4. Commissicon Cenclusions Regarding Section 5 Claims

The Commission concludes that Interstate has properly asserted
its Section § "grandfather" rights. Our conclusicn is based upon
the written documentation provided by Interstate, particularly cno
remand. Specifically, the Customer Information Card and the wwo
Electric Service Agreements establish that Interstate was providing
electric service to the sign betwean 1562 and 1966. These

- decuments constitubte business records kept fin the. ordinary course
.of business and are raliable evidencs Alsa, a review of ather
- documentatian pgrovided by Interscate Lndlcates that the roadway is
-Private, not public, as claimed by Jo-Carrall. Freezer Services’
2isement agreement identified the roadway as a private rocadway.
The. Appellate Court in the Coles-Moulirie case amnhasmzed thatc in
order Lo constitute a separate locztion thers must be some fesatuxre
@f zhe area in gquesticn tc separate it from the surrounding area,
such as a "public’ road. Thers is no such separate locakion in the
2rez east of the Subiect Premises as claimed by Jo-Carroll. With
the additicnal evidence provided by Interstate regarding Gthe
private, not gublic reoadway tc the sast of the Subject Premises,
the Commissicn reaverses its originzl detcermination that Interstacs
Rad fziled to astablish its Section § rights :c serve Freezer
Serrices. Alsae, Jo-Carrcll’s asserticn that ip 1968 Interstats
somenow released or waived iCs Seccion S rights does nct appezar o

-5-
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be based on the languzge in Section 3, or supporcsd by case law.
Under the circumstances herein, Section S rights legally attach as
of July 2, 1365, and no subseguent action can affact the pasition

of the parties.

On the other hand,

Jo-Carrqll’s Sscticon 5 c¢laim should he
denied.

The evidences shaows that while the Miller house norch of
Raucte 20 was sazved by Jo- Carrgll from its line north of the house,

any service to the barn was? provided by the Millers,

not Jo-
Carroll. Seese Tr. 821-822ZR%.

: . ‘Moreaver, the line to the Miller harn
was a single-phase line and it would not be adequate to serve the

Subject Premises. The Commission concludes thar Jo-Carroll has not
provided any evidences indicating that it provided service south of

Highway 20 on July 2. 1955, cr services pricr to that dace which was
resumed to be in accord with Section § (<) . :

. TSR Section 8

Recogniizing that Interstate has
righzs tc provide servica tc the Subkiect Premises, but with che
rezlizaticn that this Orxder cn Remand will be appealed, we now curn
o a discussion of the criteria estakblished in Sectign 8 to
determine which supplier should provide permanent service
Commission’s has raviewad the 1593 recard, the xrecard on ramand

!
and this entire record provides a sufficient basis to make a
Section 8§ determination.

1. Principal Section 8 Critsria - Proximity and
Adequacy
ESA Sectian 8 provides that in making its determinaticn undex
Sectign 8, '"the Commission shall act iz the public intarestc and
shall give gubhstantial weight te the cansideraticnm as o which

suppliser had existing lines im proximity to. the premlses propased
te be sarved, pravided such lines are adaquate.

a. EXLSthg Lines -

"Existing Lines" are defined in ESA Section 3.6 ag any line <f
"any- eleguric supplier inm existcence on the effective date of the
ESA, July 2, 1885. Consistent with the Court’s Crder of June 27,
- 19%4 and Supplemental Qrder af December 20, 1394, the Commission,
in determining praximity of lines under Section 8 of the ESA, takes
measurements from lines in existance con July 2, 1365 whether they
still exist or not. Both parties agrse that: "Existing lines" for
pPurposes ot deca—m;ning praximicy a&arz to be considersd by
application of an abjective standard of whether they axisted aon

July 2, 1965, irraspective of the routa by which service 1S
actually proposed te he providec.

_estahlished its Secticn 5

The '
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On July 2, 1365, Interstate had an existing line along the
south " side of 2 rallroad righc-of-way adjoining che southerly
houndary. of tha Subject Sremises. That line, which still exists,
was extanded in past years to ssrve other customers to the esast of
the Subject Premises. Alsc, on July 2, 1983, Jo-Carroll had an
exiscing line running along the ridgs of hills lying Sc the neorth
of Highway 20 and providing sarvice to the Miller farm rasidence.

The Commission will consider ghe Lines as "existing lines" on July
2, L39865. _ !

b.  Adeguacy

Section 8 directs the Commissicn to consider the prox1m1ty of
"existing lines", "provided such lines ars adequate -" © "Addequate"
line and EaCLl’;lGS are definad in ES2 Section 3.1 as thase havmng
sufiicient capaCLty to mee: the maximum estimated service
regulrements of 'Che customer to he sarved, and of  the actual
customers tc De served thersicre, during the vyear following
cemmencemant of permanent ssarvice.. Facilities and lines ars
*adequate” even though the electric supplier "must increase their
capacity", 1f the supplier will undertake te do so, and "can
reascnably do so", in time to meet the customers’ requirements.

Intsrstate contends that i1ts 13¢5 line lving to the sguth of
the Subject Pramises exists and is adaaua;e La serve the gperation
of the Fraszer Services facility. ' The only action required of
Interscats as to its facilities, to "increase their capacity" to
assure that line would meet the maximum estimaced servic
requirements cf Freezer Services and of Interstate’'s other actual
customers, was tg transfier pazt o the locad from Interstate’s
Freatress Lake substation ta i1ts East Dubugue subkstatian, a
procedure which tock less than an hour z- minimum axpense.

Jo-Carroll’s 19645 existing line along the ridge of hillcap
serving the Miller farm viz 2 drop line pravided by Miller north of
Elghway 20 was removed in 1362, and no longer exists heyond its
poins  of inZerconnecticn at cthe Piomeer ,Acres substation,
appraximately 1.1 miles from che Subject Premises. "Jo-Carrall tack
acticn required to '"increase thelr cagacity" as to'its facilities
3t the substation, by installing a new $,000 kV transformer, ta
assure That 2 mew.. 1.1 mile line from that point waould mesk the
estimatad sexvice requirsments of. Frzezer Serviczs and of
Ja-Carzoll's other custamers. In order to ‘"incrsase their
canacxty"as tao facilities whicn no lenger exist at the locaticn of
its former 1965 line zlong the ridge of hills, Jo-Carxzall weuld
have tg construct a new line, It is not necsssary for che
Commission to determine whether zhe term "increase their capacity”
within the ESA Sacticon 3.1 definicion of *(a)dequate" lines or
facilities ancompassas the cconscructica <f a new line, because

-

z
Jo-Carzroll nas not offersd or sHhcwn that it will '"undercazke" zo do

-8

b




- 92-0450/63-0030/Conscl .

sa, or chat it "can reascnably do sco"; in fact, the only evidencs
in that raspect i1s that doing so would ba more difficult and costly
than constructing the nmew 1.1 @ile line which Jo-Carrell built in-

:
1993 and that doing so would be an unreasonable undertaking.

Accordingly, the Commission con 1cludes chat Intsrstatas’s line south
of the Subject Pramisas 1is ”adequate and that Jo-Carroll’s 1955
line is naot "adeqguate” aast of its po_vt of interconnecticn at ths

Pionesr Acrss substizticn. By .the same reasoning, the Commissiorn
concludes that Interstate’s 1585 sarvice lines to the railrecad
signal and the Coyle Motel sign are "adequate," while the Jo-

Carroll lime north of Highway 20 is not "adsquate.”
c. Shortest Distance

ESA Section 3.13 defines "proximity”" as "that distance which
is shortest" between a proposed "normal service comneccion point!
and a pointt on an electric suppl*er g line, determined "in
accordanca with accepted engineering p*actlces" by the "shortestc

rect route" betwsen sugh points which is "practicable" to provide
sarv1ce. ESA Secticn 3.10 defimes "normal service connecticon
poinc® as that point on a2 customer’s premises where an electric
caonnection to serve such premiges would be made "in accordance with
accspted engineering practicast. Both the ‘'normal ssrvice
connection wpeint', zand the '"shortest dirsct route” which 4is
"practicable” tco provide service to that poidt from an "existing
line", ars tc he astzblished for purpose cf determining proximizy
by application <f an aobjective "accepted engineering practices”
standard, irresgective <f non-enginssring{business or personal
Eactors, 'or the route actually used to provide service. Illinois

Power Cg. v. Egvotian Electric Cogp. Assn., ESA 178, dated
Septetibexr 7, L3877. .

(i) Normal Service Conmectian Paint,

During the 13%3 hearings, Interstate ¢ontanded, con the khasis
of the testimony of its engineering, witnesses Mr. Mitchell and Mr.
Shoemaker contend &that the normal service -connecticon point in
accordance with "accepted engineering practices" would be closest
tq the slectric power facility con the south side of, the Freezer
Services plant, annrcx;nateTy 1.05 fest from Intarstate s existin
‘line. During the 1996 hearings on remand, on the basis of an
accurats survey depicting the Freezer Services vuildiang as
caustructed, and the measuraed distance of Interscate’s existing
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lins, and allowing rcom for = ?al_road siding, Interstaks conte nd d
that the normal sarvice connectlon peint upon the Subject Prazmises

was 153 f=set from Interstats’s existing line.

Jo-Carroll contends that the "normal service

: e connecclon polint”
can only be located 9n the north side of the Fresszer Sarvices

facility, whers the transformer pad and pOlnt of cannection ars
actually _nstalled "Ja-Carroll’s contention is based upon Freszs

.l LN

Services’ desire for a serv1cn-copnectlon orl the north gide of its
building ta meet izs building design requirements. Jo-Carroll's
witness, Mr. Sinovich, an independent engineering consulzZant in the
employ . &f Freazar Services, provided the enginesring bases why the
transformer pads were locatad ol the narth side of the Freezer
Servmces bu1+d1ng.

Qur review of all the evidence presented, particularly the
fact that all of Freezer Services" raguired electric facilities are
located on the narth side of its raCﬂlltv, leads us tao conclude
that. the ncrmal - service conmection point where an electric
connection: tc serve the Subject Pramises would. be made in
accordance with accepted engineering practices would bhe at the
existing transfcrmer pads on the north side of the facility.

{11} Shartest Direct Routs

Interstats witnesses testified that the shortsst direct route
between that ncrmal service cconnection peint on cthe south side of
the Freezer Servicas facility, and a point on Interstate’s existing
1965 line, is a straicht line across the railroad right-of-way, and
down to a transformer pad, a distance of 153 feer, Intergtate
contends that 1f this route was taken, thers would be no need to
extend the line underneath the Freszer Se*vmces facilicy. These
witnesses also contended chat service from Interstate’s existing
15635 line c¢ould be zun undergsround dlrectly ta the transformer pad

. location on the north side or the Freezer Services facility.

Jo-Carxoll witnegses testified that Freezer Sarvicas objected
to 2 line running under its building in 1993 and continue te do so.
Jo-Carroll contends that all cf the examples whers elactric sexvice
was- placed under an industrial building Fosited by Interstace wers
with the building cwner‘s consent. It is c¢lear £rom the evidencs
prasanted thac Freezer Servicas’ objecticn is based upon concsraus
that placing the line under the building might damage certain
service structures, and cCAUSe UNNEC2SS3Ery eXpense and unnecessary
interference wich the cperation <of the gplant itself.

Ja-Carrasll contcends  tThat the shertest  distancs  frem

Interstate’s existing 1963 line tc the trznsficrmer pads is 800
fast Such a route would place the line immediatsely 2ast of che
existing budilding. However, Jo-Carrsll maintains that since

-10-
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reazer Servicas prapesas to axpand its plant, ik WOLTd not allow
ntarscate to.-place the line immediatsly east of its exiscing
acility. -Thush Jo-Carroll contands that based upon the customer's
equirement :ov‘*outlng electric sa“VLce, Incerscace would have to
place its line from: the axisting rignt-of-way north then east to

the arsa of the Dubugue Sand & Gravel scale house then west to ths
transformer pad. The distance £or such a line is approximatsly
120Q feet. ) L :

¥
.

Interstata’s testimony and craoss-examinaticon of Jo-Carroll
witnessaes indicate that underground cazbles, in conduits, would be
placed eight fest below the floor level of the plant, a spares
conduit would be capped ko preventc zany ice build-up, andéd the
underground service ccmmlles wikth the National Elactric Code. Jo-
Carrall’'s witness Sinovich indicated that Freezer Services hasg
exnerianced damage tc conduits and has been unable to use the spars
conduit due te ice build-up.

Interstate introduced a survey, Ex. CBS 1, which showed the
distance «f the shortest dirsck route as testified Lo by
Interstate’s engineering witness f£rom Interstate’s existing 1563
lige o 2 normal service connection point on the south side of the
Freezer Services building as 153 feet, and to the transformer pad
on the north side of the Freszer Services building as 523 £feet.

Interstate contends that, even the 523 foot distance, is a
shorter than the distance of any routs from any Jo- qurcll-lmﬂe
which existed om July 2, 19689, The shortest distance from the.

Jo-Carzoll line north of Highway 2Q, as testified to by Jo-
Carrall's witness is 76Q feet. Jo-Caxrsll has contanded that its
"proximity" should be determined. from the house which it served i
1365, Interstate’s engineering witnesses have established that
prcviaiﬂg service to a major facility such as Freazer Services from
a single-family residencs would be CCnuLrary to accepted engineering

-practxces Ja-Carroll’s engineering witness, Mr. LeBakken, used

cnly the leocaticn of Jo-Carrcll’s formexr July 2, 1965 single-phase
line runn;ng 1o*tp cf Highway 20 for purposes of measuring
praximity. ' :

The Commission believes that in order to comply with the ESA,
the appropriace point te begin measuring the. shorrest distance from
Jo-Carroll’s line on the ridge north of the Miller residence.

Based upen this record we determine chat the shortest direct routa

te the Freezer Services’ transformer pad from Jo-Carzoll's 1963
line north of the Miller residencs 1s 760 feet. It would De
inappropriats to measurs the distance from the Miller rasidencs
because the drop line to the residencs wculd not ke adeguate T
sarve Freezer Services and ¢suld noc be upgraded tc do'sc. We als®
rzject Interstate’s proposal tc measurs the distance £from che

Picnesr Acres substaction L.. miles away as the clesast golnt <

-11-
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that line which still exists and is adequate to ssrve. This would
be contrary to the ESA.

In. determining what is the shoxtest dirsct routs for
Incerstate te provide the sarvice, we musc.firstc censider what are
"accéptad enginesring practices” which ars part of the ESA, but nat
defined therein. Ne1ghe? party to this procseding has defined this
term; however, on remand, both parties pravided witnesses arguing,
in parcicular, why it is, or/ “is net, &n acceptable ‘enginesring
practice ta place Interscate’s lines under Frenzer Services’
‘facility. While it is clear that Freezer Services would not permit
Interstate’s lines to be placed under its facility, acceptable
=mg1 1eering practices would allow the placement of such lines with
sdequate protectors beneath the Freezer Services’ plamt. Thus, the
shartest distance for the Interstats 1385 existing line to traverse
te the transficrmer pad i1s S23 faet.

Acccordingly, the Commission concludes that Interstate is the
glectric supnlinr chat had existing limes in closer proximity to
the S_bjec- Pramises prcposed to be served, and that such lines arxs
adequate. The principal Section § criteria faver Interstate and
Interstate should be granted the permanent authcrity to provide
electric sarvice Lo Freezer Services.

2% Lesser Section & Criteria. ' ° . .
o S .

. . .' ; ‘l,- . 1] _I‘- , . .
ESA Section 8§ provides four addisdonal criteria which the
Commission may <onsider, but with lesser:weight:

a. Customer preference | . _-Qa;
Freezer Services’.P*esident, M, Earry SmLth” axpressed an
uncenditional preference £for Jo-Carrcll services: during the 1393
hearlngs.. No zaddisionzal evidsnce was presented en ramand.

b. First ssrviag in area -

Ja-Carroll has keen serving in the East Dubuque ar€a siace
1840, Interstate and its wholly- Zowned predecessar subgldxary nave
been prcvmdlng-serv1c=,1r"tbe East Dubuque ar=a for 14 years louger
than Jo-Carrell has been im existence. Additional evidence an
ramand regardi ng che critaria of which elactric supplier was first
furnishing gervice in the arsa shcwed that Freezer Servwces, and
all octher custcomers of both Interstate and Jo-Carrcll in the
immediate vicinity of the Subject Premises,. used East Dubugue
addresses. On remand, leong-term resident and property owner, Mr.
Tranel, a grzntor of the Subject Premises, identified them as iz
the East Dubugue area. '




\

$2-0450/93-0030/Conscl

c. Assistance in crezting the demand for servics

While Jo-Carroll provided Freszer Servicas with $3504Q,004Q in
ecancmic davelopment loans, only $1.00,300 of which had to be
repaid, Interstate is the only electric supplier to have actually
s5sistad 1n crssc Lng a demand for service to Freezer Services.
Although both suppliers had been providing sconomic development
assistance in thelr servics arsza including East Dubuque for many
years prior ta 13352, Interstatd tock Freszer Services! president to
greater Dubuque zarez plant sites and otherwise communicated with
Freezer Services beginning in 1991, and agreed to provide a $§5¢,000
economic development grant to Freezer Services in 1992. Freezer
Services had never even hea*d of Jo-Carroll before Jdctober 1§,

1392, by which time Freszer Services had committed to TOcaLLng its

facillby on. the Subject Premisss, and anticipated service from
Intarstate. ' :

d. Smaller additional ianvestment

Interstate’s actual additional investment teo furnish ssrvice
Lo Freezer Services was established on remand as 8§47,562.47,
including the cast of =z serxvice zransformer. That amount 1is
Intarstate’s cost of axtending sexvice to Freezer Servicss from the
line from which Interstate serves the scale house located east of
the Subject Premises. Testimony of Mr. Mitchell on remznd shows
that Interstates would act need any additional investment te gerva
2 proposed "Phase II" expansicon af the Freezer Services facilitv.

Jo-Carroll’s cown cost figures for extending service from tie
Fioneer Acres substzazian te Freezer Services by the 1.1 mile line
which it constructed in 1992 were given during the 1993 hearing as
$1C%,750, mnat including the cast af service transformers.
Jo-Carrcll allocated cne-third cf that cost o "Phase 1" of Freezer
Services and one-third tc "Phase II" of Freezer Services, with
cne-third alloczted to Jo-Carwoll’s future load growth. Using
these figures and allgcaticns, Jo-Carrcll’s additicnal investcment
in izs 1.1 mile lirme alcne to serve "Phase ' is $35,250. on
remand, Jo-Carrgll contends that ics transformer cost is $18, 320,
and its total cost 1z $54,044. Based on the foregeoing, Jo-
Carroll’s investment to serve the Subject Premises is greatsr than
Interstate’s investment. Jo-Carroll asserts, however, thac it can.
provide the service at a cast of $28,084 from the line originally
used to serve the [Dubugque Sand & Gravel scale house, or ak a <9stT
Qf 526,398 from the three- nhase line north <¢f Routs 20C. Thess
latter lower cost zssertions ars contrary o the way Ja-Carzoll
Cropesed o serve the Subject Prem;ses in 19932. A majcr purpcese
for building the 1.1 mile line was tc serve the Subject Premises.
Jo-Carzall, in Ffacm, would not mzke either of these Lower <aost
addizicnal invescments after constructing the 1593 linme znd so we
dc not desm these casts 2pgrocriats for consideraticn hersin.
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Therefors, Interstate raguirss a2 smaller additional investment to
sarve tha Subject Premisas
ITI Findings and Ordesring Paragraphs

Lhe Commissicn, having consider=d the entir
and being fully advi .sad 1n the pramises,
finds that:

{1}

"Jo-Carrall

e racord hefors it,
is of the opinicn and

s

Interstate Power Company 1s a corporation providing
electric service in Illinois, ard as such is an slectric
ucility within the meaning o©of the Illincis Public
Utilities Act; and is an elactric supplier within the’
meaning of the ESA;

is an slectric cocperative and is zan. electric
supplier within the meaning of the ESA;

the Commission has jurisdiction over the parties hersto
and of the subiect matter herscf;

the statements of fact and law set forth in the prefatary
portions Of this Qrder arse supported by the evidence, and

the record, zand are hereby adopted as_ 1'1.:3.<:i.:1.:'1<_:;s af fact
and law;

on October 7, 1892, Interstare failed kg give Jo-Carrall

legally sufficient written ootice of its Lrtentvon ta
serve under ESA Sectlon 7;

Interstate astahlished tha: iz was gerving at the
location of the Subject Premises on the July 2, 1985
effective date of the ESA, and is therefore entitled tag
furnish service to Freezar Services as 3 customer at that
location under ESA Section 5; Jo-Carrcll did nak meet
its burden of proving that it is entitled to serve the
Subject Fremises under ESA Section Si»

the s puklic interest . requires a determination that
Interstate is entitled and should be permitced to furnish
the propesed service, giving substantia‘ weight to the
fact that conly Interstate had existing lines in proximity
tc the Subject Premises and that thecse lines are
adeguate, and lesser weight to the fact that thrse of the
Qther criteria af Secticn § <f the ESA faveor Inzerstats;

Incerstate Ls ‘the only electric supplier lawfully
entitled to provide service tc Freezer Servicas upon the
Subject Preamises;
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(9) any petitions, motions and objections made in this
proceeding that remain undispcsed of should he disposad
1 & mannar consistent wich the conciusicons contained

I7T IS THEREFCRE ORDERED that Interstate Paower Company be, and
it is hereby, grancsd authority to provide alectric sesrvice to
American/Freezer Services, Inc,. far all of its ragquirements upon.

the Subject Premises in Jo Daviess County, Illinois.

IT IS FURTHER ORDERED that . any petitlions, wmokblons, and
chjecticns made in the procesding that remain undisposed c¢f shall
ba disposed of im z manner consistent with the conclusions

contained hersin.

IT IS FURTHER QRDERED that subject tg the provisions of
Secrion 10-113 of the Public Utilities Act znd &3 Tll. Adm. Code
200.880 and 200.8%0, this COrder is final; it is subject te ths
Administrative Review Law. )

By Qrder <f the Commission this Sth day of Octcher, 15%6..

(SEGNED) DAN MILLER

Chairman




